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Tiie  New  Charter. 

Section  I.  Be  it  enacted  by  the  General  Assembly  of 
Alabama,  That  James  Thomas  Searcy,  President;  Jacob 
Huggins,  Senior  Vice-President;  Barclay  Wallace  Toole, 
Junior  Vice-President;  Thomas  Alexander  Means,  Secreta¬ 
ry;  Walter  Clark  Jackson,  Treasurer;  and  Jerome  Cochran, 
George  Augustus  Ketchum,  Edward  Henry  Sholl,  Wilds 
Scott  DuBose,  John  Brown  Gaston,  Samuel  Dibble  Seelye, 
William  Henry  Sanders,  Charles  Whelan,  Peter  Bryce,  and 
Benjamin  James  Baldwin,  Board  of  Censors;  and  their  as¬ 
sociates  and  successors  of  the  Medical  Association  of  the 
State  of  Alabama,  be,  and  are  horeby  constituted  a  body 
corporate,  under  the  name  and  style  of  the  Medical  Associa¬ 
tion  of  the  State  of  Alabama,  and  by  that  name  and  style 
may  sue  and  be  sued,  plead  and  be  impleaded,  and  have  a 
common  seal,  with  power  to  change  or  alter  the  same  at 
pleasure;  and  the  corporation  hereby  constituted  shall  be 
recognized  as  the  continuation  of  the  corporation  instituted 
under  the  same  name  and  style  by  an  act  of  the  General  As¬ 
sembly  which  was  approved  on  the  13th  day  of  February, 
1850,  and  which  was  composed  of  A.  Lopez,  J.  Marion 
Sims,  N.  L.  Meredith,  Thos.  W.  Mason,  J.  A.  English,  T. 
A.  Bates,  W.  B.  Johnson  and  N.  M.  Jackson,  and  their  asso¬ 
ciates  and  successors. 
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Sec.  2.  Be  it  further  enacted ,  That  this  said  corpora¬ 
tion,  the  Medical  Association  of  the  State  of  Alabama,  to¬ 
gether  with  the  county  Medical  Societies  in  affiliation  there¬ 
with,  shall  be  governed  in  accordance  with  the  provisions 
of  the  constitution  adopted  by  it  at  its  annual  session  in 
Tuscaloosa  in  1873,  and  also  in  accordance  with  the  provis¬ 
ions  of  the  several  acts  of  the  General  Assembly  which 
have  been  or  may  be  enacted  for  the  government  of  the  said 
corporation;  and  the  said  corporation  may,  from  time  to 
time,  enact  or  ordain  such  by-laws,  regulations  and  ordinan¬ 
ces  for  its  government  as  to  it  may  seem  expedient,  notin  con¬ 
flict  with  the  laws  of  this  State  nor  with  the  provisions  of 
the  said  constitution  of  1873. 

Sec.  3.  'Be  it  further  enacted ,  That  the  officers  of  the 
said  Medical  Association  shall  be,  as  provided  for  in  the 
said  constitution  of  1873,  as  follows:  One  president,  two 
vice-presidents,  one  secretary,  one  treasurer,  and  ten  cen¬ 
sors,  to  be  elected  according  to  the  provisions  of  the  said 
constitution,  and  with  the  powers  and  duties  therein  enu¬ 
merated;  and  the  Board  of  the  ten  Censors  shall,  in  the  in¬ 
tervals  between  the  sessions  of  the  said  association,  consti¬ 
tute  the  business  and  executive  committee  thereof,  and  shall 
have  the  full  legal  power  and  authority  to  act  for  the  said 
association  in  the  discharge  of  all  its  legal  powers,  duties 
and  obligations. 

Sec.  4.  Be  it  further  enacted ,  That  in  the  said  Medical 
Association  of  the  State  of  Alabama,  there  shall  be  four 
classes  of  members,  namely:  (1)  The  members  of  the  affili¬ 
ated  county  societies;  (2)  Delegates,  of  which  each  affilia¬ 
ted  society  is  entitled  to  two;  (3)  Counsellors,  not  to  exceed 
one  hundred  (100)  on  the  active  roll,  plus  such  number  of 
life  counsellors  as  may  be  transferred  to  the  life  roll  after 
twenty  years  service  on  the  active  roll;  and  (4)  Correspon¬ 
dents,  all  according  to  the  provision  of  the  constitution  of 
1873,  with  the  privileges  and  duties  as  therein  set  forth ; 
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Counsellors  and  Delegates  only  to  be  entitled  to  vote;  and 
Counsellors  alone  to  be  entitled  to  hold  office;  and  the  Coun¬ 
sel  lore  and  Delegates,  not  less  than  twenty-five,  present  at 
any  session  of  the  Association,  regular  or  called,  to  consti¬ 
tute  a  quorum  conq>etent  for  the  transaction  of  any  busi¬ 
ness  that  can  legitimately  come  before  any  session. 

Sec.  5.  Be  it  further  enacted,  That  the  said  association 
is  hereby  authorized  and  empowered  to  havo  and  to  hold  by 
purchase,  gift,  grant,  or  otherwise,  property,  real,  personal, 
and  mixed,  not  to  exceed  in  value  two  hundred  thousand 
dollars,  and  to  sell,  hypothecate  and  dispose  of  the  same  at 
pleasure. 


An  Act  to  Provide  for  the  Payment  of  a  Clerk  for 
the  State  Board  of  Health. 

Be  it  enacted  brj  the  General  Assembly  oj  Alabama ,  That 
the  sura  of  four  hundred  dollars  a  year,  bo,  and  the  same  is 
hereby  appropriated  for  the  salary  of  a  clerk  for  the  State 
Board  of  Hoalth,  to  be  paid  by  the  auditor  in  monthly  in¬ 
stallments  on  the  order  of  the  presiding  officer  of  said  State 
Board  of  Health;  and  that  this  act  shall  take  effect  from  and 
after  its  passage. 

Approved  February  18th,  1893. 


An  Act  to  Amend  Section  4078  of  the  Code. 

Beit  enacted  by  the  General  Assembly  oj  Alabama ,  That 
section  4078  of  the  code  be,  and  the  same  is  hereby  amend¬ 
ed  so  as  to  read  as  follows:  4078  (4244).  Practicing 
medicine  or  surgery  without  certjicate  of  qualification,  fine. — 
Any  person  practicing  medicine  or  surgery  in  this  State 
without  having  first  obtained  a  certificate  of  qualification 
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from  one  of  the  authorized  boards  of  medical  examiners  of 
this  State,  shall  be  guilty  of  a  misdemeanor,  and,  on  convic¬ 
tion  thereof,  shall  be  fined  not  less  than  twenty-five  dollars, 
nor  more  than  one  hundred  dollars. 

Provided,  That  this  act  shall  not  apply  to  any  doctors  or 
physicians  now  practicing  medicine  in  Alabama  who  aro 
graduates  of  a  reputable  medical  college,  and  have  complied 
with  the  law  by  having  their  diplomas  recorded  by  the  jiulge 
of  probate  in  the  county  in  which  they  may  be  practicing 
medicine;  and  this  act  shall  not  apply  to  any  physician  who 
has  practiced  medicine  in  this  State  for  the  past  five  years. 

This  new  statute  is  believed  to  be  clear  and  explicit  in  the  provision 
of  a  sufficient  penalty  to  secure  the  enforcement  of  the  law.  We  stand 
now  in  a  better  position  than  ever  before,  because  the  constitutionality 
of  the  law  has  been  sustained  in  two  decisions  of  the  supreme  court  of 
the  State.  In  the  first  of  those  cases,  that  of  Harrison  v.  the  State,  it 
was  held  that  even  if  a  physician  had  a  certificate  of  qualification,  still 
he  could  not  collect  fees  by  law  unless  said  certificate  had  been  regis¬ 
tered  in  the  probate  office  of  the  county.  In  the  case  of  Brooks  against 
the  State,  after  reviewing  the  objections  that  had  been  argued  against 
the  constitutionality  of  the  law,  the  court  sums  up  the  argument  by  the 
declaration,  “We  find  nothing  in  the  civil  aspect  of  the  statute  which 
offends  the  State  constitution.” 

There  are  in  effect  two  provisions  in  this  proviso.  The  first  is  inten¬ 
ded  to  protect  from  the  criminal  penalty — not  less  than  twenty-five 
dollars,  nor  more  than  one  hundred  dollars — doctors  who,  like  Dr. 
Brooks,  have  heretofore  engaged  in  practice  by  having  their  diplomas 
recorded,  but  without  having  first  obtained  a  certificate  of  qualification 
from  an  authorized  board  of  medical  examiners,  as  the  law  requires. 
It  will  be  observed  that  this  proviso  applies  only  to  physicians  who 
had  complied  with  the  terms  at  the  time  of  the  passage  of  this  statute, 
which  was  on  the  18th  of  February  of  the  present  year,  1891.  It  will 
be  observed,  also,  that  this  proviso  applies  only  so  far  as  to  protect 
from  prosecution  the  class  of  doctors  mentioned  whose  diplomas  have 
been  recorded  prior  to  the  foregoing  date  in  the  counties  in  which  at 
that  time  they  were  engaged  in  practice.  If  the  diploma  was  recorded 
in  some  other  county  the  exemption  does  not  hold.  This  explanation 
seems  to  be  in  consonance  with  the  intention  of  the  general  assembly 
in  passing  this  proviso.  But  it  is  not  at  all  certain  that  the  proviso  has 
the  legal  force  it  was  intended  to  have.  The  words,  “having  complied 
with  the  law  by  having  their  diplomas  recorded,”  stands  in  need  of 
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conRtrnction.  Having  complied  with  what  law?  If  they  have  complied 
with  no  law  in  recording  their  diplomas  the  proviso  is  certainly  nugato¬ 
ry  and  of  no  etFeet,  and  they  are  not  exempt  from  any  penalty.  But  it 
will  be  best  for  our  boards  to  respect  t!.e  intention  of  the  general  assem¬ 
bly,  and  not  to  institute  suits  in  this  class  of  cases. 

In  the  meantime  it  must  be  remembered  that  because  the  class  of 
cases  here  under  consideration  may  be  exempt  from  the  criminal  pen¬ 
alty  of  the  law,  it  does  not,  therefore,  follow  that  they  are  legal  practi- 
tionei  s  of  medicine.  On  the  contrary,  it  is  certain  that  they  are  not 
legal  practitioners  of  medicine,  and  that  they  remain  subject  to  all  the 
civil  penalties  and  disabilities  incident  to  violation  of  the  law.  They 
cannot  collect  fees  by  law.  They  cannot  become  members  of  the  coun¬ 
ty  societies.  And,  by  a  ruling  of  the  State  medical  association,  they 
are  not  entitled  to  the  privileges  of  consultation. 

The  second  proviso,  exempting  from  the  penalty  of  the  law  physi¬ 
cians  who  have  practiced  medicine  in  Alabama  for  the  last  five  years, 
is  just  so  much  surplusage.  We  doubt  if  it  can  apply  to  any  body  in 
the  State,  all  practitioners  of  live  years  standing  having  already  quali¬ 
fied  under  the  law. 


Amendments  to  the  Constitution. 

(1)  To  Article  47.  The  word  “secretary” — the 
last  word  of  the  Article — is  struck  out,  aud  the  words  “Sen- 
ion  Censor”  inserted.  Adopted  at  Selma,  1893. 

(2)  To  Article  48.  The  whole  article  is  struck  out, 
aud  the  article  following  inserted  in  its  stead: 

Art.  48.  All  funds  and  securities  of  the  association  shall 
be  placed  in  such  banks  or  depositories  as  may  be  from  time 
to  time  designated  by  the  Board  of  Censors,  and  shall  be 
drawn  out  only  on  orders  signed  by  the  treasurer  and  coun¬ 
tersigned  by  the  president  of  the  association  and  the  Jsen- 
ior  censor.  Adopted  at  Selma,  1893. 

(3)  To  Article  51.  This  article  is  amended  to  read  as 
follows  ; 

Art.  51.  The  Board  of  Censors  shall  hold  such  meet¬ 
ings  concurrently  with  the  annual  sessions  of  the  associa¬ 
tion,  and  also  from  time  to  time  such  special  sessions,  to  be 
called  by  the  Senior  Censor,  as  the  business  they  may  have 
on  hand  may  seem  to  require;  and  the  number  of  censors 
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present  at  any  meeting  shall  constitute  a  quorum.  During 
the  intervals  between  the  sessions  of  the  association  the 
Board  of  Censors  shall  be  the  authorized  agents  of  the  same 
in  all  matters  pertaining  to  its  general  welfare;  and  may 
from  time  to  time  present  for  the  consideration  of  the  asso¬ 
ciation  such  suggestions  and  recommendations  as  to  them 
may  seem  advisable.  Adopted  at  Huntsville,  1891.  See 
also  new  charter,  section  3. 

(4)  To  Article  80.  At  the  end  of  sub-section  1  the 
following  words  are  added: 

The  Counsellors  and  Delegates  present  at  any  session  of 
the  association  shall  constitute  a  quorum  for  the  transaction 
of  business.  Adopted  at  Huntsville,  1891.  The  new  char¬ 
ter  makes  the  quorum  not  less  than  twenty-five. 

(5)  To  Article  80.  The  Annual  Oration,  the  Moni¬ 
tor’s  Address,  and  the  Report  of  the  Historian  come  in 
properly  between  the  orders  of  business  numbered  4  and  5. 
They  will  probably  come  best  in  the  evening  session  of  the 
first  day. 


Changes  and  Additions  to  the  Ordinances. 

(1)  To  the  ordinance  in  relation  to  the  committee  of 
publication  and  its  duties.  In  section  (6)  after  “The  An¬ 
nual  Message  of  the  President;”  insert  “The  Annual  Re¬ 
ports  of  the  two  vice-presidents  in  order  of  seniority.” 

(2)  To  the  same  ordinance,  section  (8).  After  the  “An¬ 
nual  Oration,”  insert  “the  Monitor’s  Address;  the  Report  of 
the  Historian.” 

(3)  Section  (5)  of  the  Ethical  Ordinances  of  the  associ¬ 
ation  as  it  appears  on  page  222  of  the  Book  of  Rules  is  re¬ 
pealed  and  abrogated. 

(4)  On  page  40  of  the  Book  of  Rules  fourth  line  from 
the  top  “three  hundred  dollars,”  should  be  “two  hundred 
and  fifty  dollars,  ($250,00).” 
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The  Revision  of  the  Rolls. 

Sections  I  and  II  of  the  following  ordinance  take  the 
place  of  the  sections  correspondingly  numbered  on  pages 
20  and  22  of  the  Book  of  Rules.  The  remaining  sections 
of  the  ordinance  in  relation  to  the  revision  of  the  rolls,  be¬ 
ginning  on  page  20  of  the  Book  of  the  Rules,  remain  un¬ 
changed. 

AN  ORDINANCE  TO  AMEND  THE  ORDINANCE  IN  RELATION  TO 
THE  REVISION  OF  THE  ROLLS. 

Be  it  ordained  by  the  Medical  Association  of  the  State 
of  Alabama,  That  the  Senior  Censor,  the  Secretary  and  the 
Treasurer  of  the  Association  be  and  are  hereby  constituted 
a  Committee  on  the  Revision  of  the  Rolls. 

Section  I. — The  order  of  the  Revision  of  the  Roll  of  the 
County  Medical  Societies. 

(1)  That  this  said  committee,  at  every  annual  session  of 
the  Association  and  after  due  consultation  and  before  the 
time  comes  for  the  Association  to  proceed  to  the  revision  of 
the  rolls,  shall  prepare  three  lists  or  schedules  of  the  county 
medical  societies  for  the  use  of  the  Association  in  making 
the  revision  of  the  roll  of  the  county  medical  societies  :  The 
first  list  to  contain,  in  alphabetical  order,  the  names  of  all 
such  county  societies  as  have  complied  with  the  rules  of  the 
association  in  regard  to  representation,  reports  and  dues; 
the  second  list  to  contain  the  names  in  alphabetical  order  of 
all  such  couuty  societies  as  have  complied  with  some  of  the 
rules  of  the  association  in  regard  to  representation,  reports 
and  dues,  but  which  have  not  complied  with  all  of  them, 
mentioning  in  connection  with  each  society  the  delinquency, 
or  the  delinquencies  charged  against  it;  the  third  list  to 
contain  the  names,  in  alphabetical  order,  of  all  such  couuty 
societies  as  have  failed  entirely  to  comply  with  the  rules  of 
the  association  in  regard  to  representation,  reports  and  dues ; 
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these  three  lists  or  schedules  being  entitled  respectively, 
societies  not  delinquent,  societies  partially  delinquent,  and 
delinquent  societies. 

(2)  That  when  the  time  comes,  in  the  progress  of  the  re¬ 
vision  of  the  rolls,  for  the  secretary  to  call  the  names  of  the 
county  societies,  he  shall  first  call,  consecutively,  all  the 
names  on  the  first  schedule  above  provided  for ;  whereupon 
the  President  shall  say:  You  have  heard  the  list  oj  county 
societies  which  the  secretary  has  just  read,  and  which  are 
reported  as  having  complied  with  all  the  rules.  If  there  is 
no  objection  these  societies  will  be  duly  passed.  And  the 
order  will  be  made  accordingly. 

(3)  Then  the  secretary  shall,  in  like  manner,  call,  con¬ 
secutively,  all  the  names  in  the  second  schedule  above  pro¬ 
vided  for,  mentioning  the  delinquency  in  each  case;  where¬ 
upon  the  President  shall  say:  You  have  heard  the  list  of 
county  societies  just  read  by  the  secretary ,  with  the  delin¬ 
quencies  respectively  charged  against  them.  If  there  is  no 
objection  these  societies,  notwithstanding  their  partial  de¬ 
linquencies,  will  be  passed.  And  the  order  will  be  made 
accordingly. 

(4)  Then  the  secretary  shall,  in  like  manner  call,  con¬ 
secutively,  all  the  names  on  the  third  schedule  above  pro¬ 
vided  for;  whereupon  the  President  shall  say:  You  have 
heard  the  list  of  county  societies  just  read  by  the  secretary 
as  being  delinquent  in  representation,  reports  and  dues. 
If  there  is  no  objection  these  societies  will  be  referred  to  the 
Board  of  Censors  for  investigation.  And  the  order  shall 
be  made  accordingly. 

(5)  Then  the  President  shall  say:  Have  all  the  county 
societies  been  called.  Is  there  anything  further  to  be  done 
in  regard  to  the  roll  oj  county  societies?  If  nothing  fur¬ 
ther  is  suggested  the  President  shall  say:  The  revision  of 
the  first  roll  is  here  ended.  The  roll  oj  the  county  medical 
societies  stands  closed  until  the  next  annual  session  of  this 
association. 
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Section  II. — The  order  of  the  Revision  of  the  Roll  of  the 
College  of  Counsellors. 

(1)  That  in  like  manner  and  after  due  consultation  the 
committee  on  the  revision  of  the  rolls  shall  prepare  seven 
lists  or  schedules  of  the  counsellors  of  the  association.  The 
first  list  to  contain  in  alphabetical  order  under  the  heads  of 
grand  senior  life  counsellors,  grand  senior  counsellors, 
senior  counsellors,  and  junior  couusollors,  the  names 
of  all  such  counsellors  as  have  complied  with  the 
rules  of  the  association  in  regard  to  attendance 
and  dues,  and  against  whom  there  are  no  charges 
pending.  The  second  list  to  contain  in  like  order  the  names 
of  all  such  counsellors  as  may  be  delinquent  in  attendance 
or  in  dues,  or  against  whom  charges  may  be  pending.  The 
third  list  to  contain  the  lists  of  all  such  counsellors  as  may 
have  died  since  the  last  revision,  or  have  offered  their 
resignation,  or  have  moved  out  of  the  State.  The  fourth 
list  to  contain  the  names  of  all  grand  senior  counsellors  of 
ten  years  standing.  The  fifth  list  to  contain  the  names  of 
all  senior  counsellors  of  five  years  standing.  The  sixth  list 
to  contain  the  names  of  all  junior  counsellors  of  five  years 
standing.  The  seventh  list  to  contain  the  names  of  all 
couusollors  elect  who  have  signed  the  pledge  and  paid  the 
dues. 

(2)  these  seven  lists  or  schedules  shall  be  designated  re¬ 
spectively  as  follows:  (1)  The  schedule  of  counsellors  clear 
of  the  books;  (2)  the  schedule  of  delinquent  counsellors; 

(3)  the  schedule  of  miscellaneous  counsellors;  (4)  the 
schedule  of  grand  senior  counsellors  of  ten  years 
standing;  (5)  the  schedule  of  senior  counsellors  of  five 
years  standing;  (6)  the  schedule  of  junior  counsellors  of 
five  years  standing;  (7)  the  schedule  of  counsellors  elect 
who  have  signed  the  pledge  and  paid  the  dues. 

(3)  That  w’hen  the  time  comes  in  the  progress  of  the  re¬ 
vision  of  the  rolls  for  the  secretary  to  call  the  roll  of  the 
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college  of  counsellors  he  shall  first  call  consecutively  all  the 
names  on  the  first  of  the  lists  provided  for  above;  where¬ 
upon  the  President  shall  say:  You  have  heard  the  names  oj 
the  counsellors  just  read  by  the  secretary  and  reported  to  be 
clear  of  the  books.  Ij  there  is  no  objection  they  will  be 
passed.  And  the  order  shall  be  made  accordingly. 

(4)  Then  the  secretary  shall  in  like  manner  call  all  the 
names  on  the  second  list  provided  for  above ;  whereupon  the 
President  shall  say:  You  have  heard  the  names  of  the  coun¬ 
sellors  just  read  by  the  secretary  and  reported  to  be  delin¬ 
quent  in  their  obligations  to  the  association.  Under  the 
rules,  and  if  there  is  no  objection,  these  names  will  be  struck 
jrom  the  roll  of  the  college  of  counsellors,  and  of  this  they 
will  be  didy  notified  by  the  secretary.  And  the  order  shall 
be  made  accordingly. 

(5)  Then  the  secretary  shall  in  like  manner  call  all  the 
names  on  the  third  of  the  lists  provided  for  above;  where¬ 
upon  the  President  shall  take  such  action  in  each  case  as 
may  be  appropriate  under  the  circumstances. 

(b)  Then  the  secretary  shall  call  all  the  names  on  the 
fourth  of  the  lists  provided  for  above ;  whereupon  the  Pres¬ 
ident  shall  say:  You  have  heard  the  list  of  names  as  read 
by  the  secretary  of  the  grand  senior  counsellors  ivho  have 
served  as  such  for  ten  consecutive  years.  Under  the  rules 
of  the  association  these  counsellors  are  entitled  to  be  trans¬ 
ferred  to  the  roll  of  grand  senior  life  counsellors.  If  there 
is  no  objection  they  will  be  so  transferred.  And  the  order 
shall  be  made  accordingly. 

(7)  Then  the  secretary  shall  call  all  the  names  on  the  fifth 
of  the  lists  provided  for  above;  whereupon  the  President  shall 
say :  You  have  heard  the  names  as  read  by  the  secretary  of  the 
senior  counsellors  who  have  served  as  such  for  five  consecutive 
years.  Under  the  rides  of  the  association  these  counsellors  are 
entitled  to  be  transferred  to  the  roll  of  grand  senior  counsellors. 
If  there  is  no  objection  they  will  be  so  transferred.  And  the 
order  shall  be  made  accordingly. 
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(8)  Then  the  secretary  shall  call  all  tho  names  on  the  sixth 
of  the  lists  provided  for  above;  whereupon  the  President 
shall  say  :  You  have  heard  the  list  of  names  as  read  by  the  sec¬ 
retary  of  the  junior  counsellors  who  have  served  as  such  for 
five  consecutive  years.  Under  the  rules  of  the  association  these 
counsellors  are  entitled  to  be  transferred  to  the  roll  of  senior 
counsellors.  If  there  is  no  objection  they  will  bes)  transferred. 
And  the  order  shall  be  made  accordingly. 

(9)  Then  the  secretary  shall  read  the  seventh  list  provided 
for  above;  whereupon  the  President  shall  say:  You  have 
heard  the  list  of  names  as  read  by  the  secretary  of  the  coun¬ 
sellors  elect  who  have  signed  the  pledge  and  paid  the  dues. 
Under  the  rides  of  the  association  these  counsellors  elect  are  en¬ 
titled  to  be  transferred  to  the  roll  of  junior  counsellors.  If 
there  is  no  objection  they  will  be  so  transferred.  And  the 
order  shall  be  made  accordingly. 

(10)  Then  the  President  shall  say:  Have  all  the  counsellors 
been  called f  Is  there  anything  else  to  be  done  in  relation  to 
the  revision  of  the  roll  of  the  college  of  counsellors?  And  if 
there  is  nothing,  he  shall  add:  The  revision  of  the  second  roll 
is  here  ended.  The  roll  of  the  college  of  counsellors  stands 
closed  until  the  next  annual  session  of  the  association. 

Adopted  at  Huntsville,  1891. 


CONTRACT  PRACTICE. 

We  have  duly  considered  the  report  of  the  Committee  on  Contract 
Practice.  It  is  a  subject  of  great  difficulty  and  of  great  importance. 
We  have  not  time  now  to  go  into  a  thorough  discussion  of  all  the  issues 
involved.  We  may  however  be  allowed  to  say  briefly  : 

That  times  have  greatly  changed  in  Alabama  during  the  last  twenty 
years.  Before  the  days  of  railroads  and  great  mining  and  manufactur¬ 
ing  enterprises  it  was  comparatively  easy  to  enforce  the  traditional  rule 
of  the  medical  profession  against  contract  and  salary  practice.  It  is 
not  so  now.  Salaries  more  or  less  liberal  are  now  offered  by  so  many 
corporations  and  companies  and  have  been  accepted  by  so  many  doc¬ 
tors  that  longer  persistence  in  the  condemnation,  in  all  cases  and  under 
all  circumstances,  of  this  sort  of  practice  threatens  the  disruption  of 
tho  profession  of  the  state  into  two  hostile  camps.  We  cannot  think 
that  this  is  desirable. 
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We  can  understand  very  well  why  the  great  railroad  corporations  de¬ 
sire  to  have  their  own  surgeons  in  cases  of  injury  resulting  from  rail¬ 
road  accidents.  Then  experience  has  shown  that  in  many  mining, 
manufacturing,  and  other  industrial  enterprises,  the  condition  of  things 
is  such,  that  doctors  are  not  able  as  a  rule  to  collect  compensation  for 
their  services  unless  some  arrangement  is  made  with  the  managers  of 
such  enterprises. 

In  a  word,  after  a  very  mature  consideration  of  the  whole  problem, 
we  have  reached  the  conclusion  that  some  concession  should  be  made 
so  as  to  allow  salary  practice  in  such  cases  as  those  we  have  mentioned. 
At  the  same  time  we  think  the  concessions  proposed  to  bo  made  in  the 
scheme  presented  by  the  committee,  are  somewhat  too  sweeping.  We 
have  accordingly  modified  the  Substitute  for  Section  three  of  the  Eth¬ 
ical  Ordinances  of  the  Association,  page  222  of  the  Book  of  Rules ;  and 
in  this  modified  form  which  here  follows,  we  respectfully  recommend 
its  adoption  by  the  association: 

Be  it  Ordained  by  the  Medical  Association  of  the  State  of 
Alabama ,  That  section  3  of  the  Ethical  Ordinances  of  the 
Association,  page  222  of  the  Book  of  Rules,  be  modified  so 
as  to  read  as  follows:  He  may  practice  for  a  stated  salary 
for  any  railroad  corporation  so  far  as  railroad  accidents  and 
injuries  are  concerned;  for  any  mining  or  manufacturing 
establishment,  but  not  to  include  the  salaried  officials  and 
managers  of  such  establishments;  for  state,  county,  or  mu¬ 
nicipal  educational  and  charitable  institutions;  and  on  plan¬ 
tations  cultivated  by  tenants  or  hired  laborers;  and  that 
all  underbidding  and  soliciting  under  this  system  of  practice 
shall  be  regarded  as  unprofessional  and  unethical  in  the 
same  way,  and  to  the  same  extent  as  in  ordinary  private 
practice. 

Adopted  at  Birmingham,  1890. 


MEDICAL  ETHICS. 

All  American  doctors  give  in  their  adhesion  as  a  matter  of  course  to 
the  code  of  ethics  of  the  American  Medical  Association  ;  and  all  of  them 
recognize  in  a  general  way  that  the  said  code  is  full  of  lofty  morality 
and  worthy  of  the  most  unqualified  admiration — as  worthy,  indeed,  of 
more  than  admiration — worthy  of  unquestioning  and  thoroughgoing 
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obedience.  In  a  word,  it  is  the  accepted  law  of  the  profession,  and  is 
binding  on  the  professional  conscience  as  the  ten  commandments. 

There  are  two  sorts  of  faith — faith  explicit,  and  based  on  direct  artic¬ 
ulate  knowledge ;  and  faith  implicit,  which  is  based  on  indirect  and 
incidental  considerations. 

In  all  cases  and  under  all  circumstances,  we  are  willing  to  bow  to  the 
authority  of  the  ethics.  But  rery  many  of  us  very  often  would  find 
ourselves  at  a  loss  off-hand  to  tell  which  of  two  opposite  opinions  on  a 
given  question  is  in  harmony  with  the  teachings  of  the  ethics.  In  a 
word,  a  great  many  of  us  are  not  so  familiar  as  we  should  be  with  either 
the  letter  or  the  spirit  of  the  ethics. 

It  has  occurred  to  us  that  any  plan  or  device  which  would  tend  to 
bring  the  ethics  home  to  the  minds  and  consciences  of  the  members 
of  the  profession  could  not  fail  to  bear  good  and  desirable  fruit ;  and 
in  consonance  with  this  impression  we  venture  to  make  two  recommend¬ 
ations  : 

(1)  That  the  president  of  the  state  association  shall  an¬ 
nually  appoint  a  monitor,  whose  duty  it  shall  be  to  read  at 
every  annual  session  of  the  association  an  essay  on  the 
ethics,  or  some  part  of  the  ethics  of  the  American  Medical 
Association,  said  essay  to  have  place  just  before  the  regular 
reports. 

(2)  That  this  association  recommends  that  the  president 
of  every  county  medical  society  shall  appoint  annually  a  mon¬ 
itor,  whose  duty  it  shall  be,  at  least  once  within  the  year,  to 
read  an  essay  on  the  ethics  of  the  American  Medical  Asso¬ 
ciation  ;  and  whose  further  duty  it  shall  be  to  watch  over  the 
ethical  welfare  of  his  society,  and  to  call  attention  from  time 
to  time,  to  such  special  teachings  of  the  ethics  as  may  seem 
to  require  elucidation  in  view  of  special  circumstances  and 
occasions. 

Adopted  at  Birmingham,  1890. 


THE  HISTORIAN. 

Be  it  Ordained  by  the  Medical  Association  of  the  State  oj 
Alabama,  That  the  president  of  the  association  shall  appoint 
annually  a  historian,  whose  duty  it  shall  be  to  prepare,  under 


16 


APrENDIX  TO  THE 


the  direction  of  the  president,  suitable  biographical  sketches 
of  such  counsellors  as  may  have  died  during  his  term  of 
office;  and  that  the  report  of  the  historian  shall  be  read  at 
each  annual  session  of  the  association,  next  after  the  reports 
of  the  vice-presidents,  or  next  after  the  monitor’s  address, 
as  may  be  found  most  convenient,  on  the  first  day  of  each 
annual  session. 


Ordinance  Regulating  Banquets. 

Be  it  Ordained  by  the  Medical  Association  of  the  State  of 
Alabama ,  (1)  That  at  every  annual  session  of  the  associa¬ 
tion  every  member,  counsellor,  or  delegate,  who  desires  to 
participate  in  a  banquet,  shall  deposit  with  the  committee  of 
arrangements  the  sum  of  five  dollars  as  his  contribution  to 
the  banquet  fund. 

(2)  That  if  by  the  end  of  the  second  day  of  the  session 
there  are  as  many  as  twenty  paid  subscriptions,  then  the 
committee  of  arrangements  shall  order  a  banquet  with  as 
many  seats  as  there  are  paid  subscriptions — the  said  banquet 
to  be  held  on  the  evening  of  the  third  day  of  the  session. 

(3)  That  if  by  the  end  of  the  second  day  of  the  session 
the  number  of  paid  subscriptions  is  less  than  twenty,  then 
the  money  must  be  returned  to  the  subscribers,  and  there 
shall  be  no  banquet. 

The  foregoing  ordinance  has  been  virtually  abolished  by 
the  action  of  the  association  at  Selma,  1893,  as  follows: 

The  interest  of  the  association  to  a  large  majority  of  our 
members  grows  out  of  the  medical  papers  and  discussions; 
and  for  this  very  important  part  of  our  proceedings  the  time 
at  our  disposal  is  not  as  ample  as  we  could  wish.  In  order 
that  we  may  have,  for  the  purpose  mentioned,  as  much  time 
as  possible  we  recommend  that  in  the  future  at  our  annual 
sessions  there  shall  be  no  music  or  recitations  in  connection 
with  the  annual  oration  on  Tuesday  evening;  and  that  there 
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shall  be  no  entertainment  or  reception  on  either  Wednesday 
or  Thursday  evening,  but  that  both  of  these  evenings  shall 
be  devoted  to  our  medical  and  scientific  work.  These  recom¬ 
mendations  were  adopted  by  the  association. 


Some  Important  Suggestions  for  the  Medical  Examining 

Boards. 

From  time  to  time  in  our  annual  reports  we  have  called 
attention  to  such  of  the  rules  for  the  government  of  the  ex¬ 
amining  boards  as  have  not  been  always  sufficiently  ob¬ 
served.  The  most  important  of  these  are  as  follows: 

(1)  No  physician  coming  into  a  county  should  be  allowed 
to  practice  at  all — not  even  to  take  one  single  case — until  he 
has  complied  with  the  law. 

(2)  The  examination  should  always  include  the  ten 
schedule  branches,  and  no  others;  and  questions  concerning 
the  medical  treatment  of  diseases  must  be  absolutely 
avoided. 

(3)  Care  must  always  be  taken  to  select  a  trustworthy 
and  competent  supervisor,  and  this  without  reference  to  the 
wishes  of  the  applicant.  The  supervisor  should  be  well 
paid  and  should  be  required  to  do  his  whole  duty. 

(4)  Members  of  the  board  of  examiners  should  carefully 
and  promptly  prepare  questions  in  the  branches  assigned 
them ;  but  if  any  examiner  fails  so  to  do  tho  questions  in  his 
branches  should  be  furnished  by  the  other  members  of  the 
board.  An  applicant  must  not  be  kept  waiting  because  one 
member  of  the  board  neglects  to  do  his  duty. 

(5)  Trivial  and  rudimentary  questions  should  be  scrupu¬ 
lously  avoided;  and  mere  catch-questions,  or  questions  of 
special  difficulty  and  but  little  practical  importance  should 
not  be  tolerated. 

(6)  The  rule  with  regard  to  an  adequate  knowledge  of 
the  English  language  should  be  vigorously  enforced.  There 
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are  already  too  many  doctors  in  Alabama  who  cannot  write 
decent  English,  and  we  don’t  want  any  more  of  that  sort. 

(7)  The  examining  boards  must  hold  all  applicants  up  to 
a  respectable  standard  of  professional  qualifications.  We 
cannot  afford  to  fill  up  the  profession  with  ignorant  and  in¬ 
competent  men;  and  the  mere  fact  that  a  man  has  managed 
to  get  a  diploma  from  a  third  class  medical  college  does  not 
afford  even  a  fair  presumption  that  he  is  qualified  to  practice 
medicine. 

(8)  Surely  there  is  not  a  single  board  of  medical  exam¬ 
iners  in  Alabama  who  are  so  wanting  in  intelligence,  in  med¬ 
ical  knowledge,  in  professional  pride,  and  in  moral  courage 
as  to  be  unable  to  conduct  an  examination  as  it  should  be 
conducted,  and  to  give  such  ratings  to  the  answers  of  appli¬ 
cants  as  will  be  just  and  fair  to  everybody  concerned. 

NEW  RULES  FOR  THE  EXAMINING  BOARDS. 

(1)  Some  years  ago  the  oral  examination  of  applicants 
was  repealed  for  the  well  understood  reason  that  it  was 
often  difficult  to  get  the  members  of  the  examining  boards 
together  to  conduct  the  oral  examination  in  a  proper  way. 
It  sometimes  occurs,  however,  that  the  examining  board  have 
some  doubts  left  in  their  minds  by  the  written  examination 
which  an  oral  examination  might  serve  to  clear  up.  To 
meet  such  contingencies  we  recommend  that  whenever  any 
board  of  examiners  may  deem  it  expedient  they  may  also 
require  the  applicant  to  pass  an  oral  examination  in  the 
presence  of  not  less  than  a  quorum  of  the  board. 

(2)  Sometimes  it  happens  that  an  examiner  prepares 
faulty,  or  inadequate,  or  badly  expressed  questions,  and  in 
this  way  one  member  may  bring  discredit  on  the  entire 
board.  To  obviate  occurrences  of  this  kind  we  recommend 
that  all  the  questions  as  prepared  by  the  different  members 
of  a  board  in  their  respective  branches  should  be  submitted 
to  the  entire  board  for  discussion,  criticism,  change,  or  ap- 
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(3)  It  may  also  occur  that,  with  or  without  improper 
motive,  some  one  of  the  examiners  may  overrate  or  under¬ 
rate  the  answers  of  an  applicant  to  his  questions,  and  to  the 
grave  discredit  of  the  board.  Wo  therefore  recommend 
that  whenever  there  is  any  doubt  about  the  correctness  of 
any  of  the  ratings,  and  whenever  it  is  practicable  so  to  do, 
the  entire  board  should  revise  all  the  valuations  and  either 
approve  of  them,  or  scale  them  up  or  down  as  in  their  judg¬ 
ment  justice  and  fair  dealing  may  dictate. 

(4)  After  the  annual  sessions  of  1893-4  the  diplomas  of 
medical  colleges  that  require  only  two  courses  of  lectures 
for  graduation  will  not  be  recognized  by  the  authorized 
boards  of  medical  examiners  in  Alabama. 

Adopted  at  Selma,  1893. 


The  Decision  of  the  Supreme  Court  in  the  Brooks  Case. 

This  decision  is  printed  here  because  of  the  fact  that  it 
sustains  at  all  points  the  constitutionality  of  the  law  to  regu¬ 
late  practice  in  Alabama.  The  defect  in  section  4078  of  the 
Code,  which  it  points  out,  has  since  this  decision  been  re¬ 
moved  by  special  act  of  the  General  Assembly. 

BROOKS  V.  THE  STATS. 

Indictment  against  Unlicensed  Physician. 

1.  Constitutionality  of  statutory  provisions  regulating  practice  of  medi¬ 
cine  — The  statutory  provisions  regulating  the  practice  of  medicine  in 
this  sfate,  giving  to  the  county  commissioners  power  to  appoint  a  board 
of  medical  examiners,  with  authority  to  examine  and  grant  licences  to 
applicants,  if  there  is  in  the  county  no  medical  society  in  afTiliation 
with  the  State  Medical  Association,  but  further  providing  that  their 
authority  shall  cease  so  soon  as  Buch  county  medical  society  may  be 
organized,  and  confiding  to  Buch  society  the  exclusive  right  and  au¬ 
thority  to  examine  and  license,  according  to  “the  standard  of  qualifica¬ 
tion,  the  method  or  system,  and  the  subjects  of  examination  piescribed 
by  the  State  Medical  Association”  (Code,  $$  12^6-1307),  is  a  valid  ex¬ 
ercise  of  the  police  power,  and  is  not  violative  of  any  constitutional 
provision  or  principle. 
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2.  Practicing  medicine  without  license ,  under  foreign  diploma. — Under 
the  statute  which  makes  it  a  misdemeanor,  punishable  by  fine,  for  any 
person  to  practice  medicine  or  surgery  “without  having  first  obtained 
a  license  or  diploma,  or  certificate  of  qualification,  or  not  being  a  reg¬ 
ular  graduate  of  a  medical  college  of  this  state,  having  had  his  diploma 
legally  recorded”  (Code,  §  4078),  a  conviction  can  not  be  had  against  a 
person  who  has  procured  a  diploma  from  a  regular  medical  college  in 
Georgia,  and  has  had  it  recorded  in  the  county  in  which  he  is  practicing 
his  profession,  and  w’hich  there  is  a  county  society  in  affiliation  with 
the  State  Medical  Association. 

From  the  Circuit  Court  of  Kussell. 

Tried  before  the  Hon.  Jksse  M.  Carmichael. 

The  defendant  in  this  case,  Dr.  S.  W.  Brooks,  having  procured  a 
diploma  from  a  regular  medical  college  in  Georgia,  came  into  Russell 
county,  Alabama,  in  April,  1889,  and  there  began  to  practice  medicine, 
having  had  his  diploma  recorded  in  the  office  of  the  judge  of  probate. 
At  that  time,  there  was  a  county  medical  society  in  Russell,  in  affilia¬ 
tion  with  the  State  Medical  Association ;  and  Dr.  Brooks  not  having 
gone  before  its  board  of  censors  for  examination,  license,  or  certificate 
of  qualification,  the  indictment  in  this  case  was  found  against  him,  for 
practicing  medicine  in  violation  of  section  4078  of  the  Code.  The  court 
charged  the  jury,  if  they  believed  the  evidence,  they  must  find  the  de¬ 
fendant  guilty  ;  to  which  charge  the  defendant  excepted. 

Geo.  P.  Harrison,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  and  Tompkins  &  Troy,  contra. 

Stone,  C.  J. — There  can  be  few  questions,  if  any,  more  clearly  with¬ 
in  the  police  powers  of  the  government,  than  the  conservation  of  the 
public  health.  On  this  power  rests  all  the  ‘doctrine  of  quarantine,  of 
pest-houses,  of  compulsory  vaccination,  of  sanitary  sewerage,  of  many 
forms  of  public  nuisance,  and  many  other  acts  of  precaution  not  neces¬ 
sary  to  be  enumerated.  And  a  learned  and  qualified  membership  of 
the  medical  profession  is  one  of  the  confessed  agencies  in  protecting 
the  public  against  the  dangers  of  charlatanism.  To  prescribe  rules  and 
tests  for  the  ascertainment  of  the  qualifications  of  applicants  for  author¬ 
ity  to  practice  medicine  as  a  livelihood,  is  clearly  within  the  scope  of 
legislative  power. — Cooley  Const.  Lim.  (5th  Ed.),  722;  Dent  v.  b  est  Va.t 
129  U.  S.  114;  McDonald  v.  State,  81  Ala.  279;  60  Amer.  Rep.  158; 
N.,  C.  &  St.  L.  R.  R.  Co.  v.  State,  83  Ala.  71 ;  L.  &  N.  R.  R.  Co.  v.  Bald¬ 
win,  85  Ala.  619.  Tideman,  Limitations  of  Police  Power,  §  87,  doubts 
this  doctrine,  but  we  do  not  agree  with  him.  We  do  not  place  the 
state’s  right  and  power  in  the  premises  on  the  ground  of  benefit  or 
privilege  conferred  on  the  physician.  It  stands  on  the  higher  plane  of 
protection  to  the  public  against  the  consequences  of  ignorance  and 
quackery.  Nor  do  we  think  there  is  anything  in  the  objection,  that  by 
the  terms  of  the  law  its  provisions  take  effect  in  any  given  county,  only 
when  there  is  a  medical  society  organized  in  such  county,  in  affiliation 
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with  the  Medical  Association  of  the  state,  as  declared  by  the  act  ap¬ 
proved  February  9,  1877. — Sees.  Acta,  80;  Code  of  1886,  $$  1301  et  seq. 
We  are  not  able  to  perceive  any  difference  in  principle  between  the 
atatute  under  discussion,  and  the  stock  laws  and  local-option  statutes, 
so  frequently  brought  before  us  for  determination. — Dunn  v.  Court  of 
County  Comm'ra,  85  Ala.  144. 

We  find  nothing  in  the  civil  aspects  of  the  statute  which  offends  the 
State  constitution. 

The  violation  of  the  Btatute  we  have  in  hand  is,  however,  not  an 
offense  which  the  law  characterizes  as  malum  en  se.  It  is  only  malum 
prohibitum,  or  a  wrong  only  because  the  law  prohibits  it.  Such  viola¬ 
tion  of  law  is  not,  without  more,  an  indictable  offense.  Says  Mr. 
Cooley — Const.  Lim.  (5th  Ed  ),  745 — “Whether  the  prohibited  act.  or 
omission  shall  be  made  a  criminal  offense,  punishable  under  the  gen' 
eral  laws,  or  subject  to  punishment  under  municipal  by-laws,  or  on  the 
other  hand,  the  party  be  deprived  of  all  remedy  for  the  right,  which, 
but  for  the  regulation,  he  might  have  had  against  other  persons,  are 
questions  which  the  legislature  must  decide.”  So,  however  much  the 
legislature  may  enjoin  certain  duties,  or  interdict  certain  omissions  of 
duty,  unless  the  duty  commanded,  or  the  act  prohibited,  would  amount 
to  an  indictable  offense  independent  of  the  statute,  no  indictment  can 
be  maintained,  unless  the  statute  expressly  authorizes  it. 

Section  4078  of  the  Code  of  1886  is  the  statute  under  which  it  is 
claimed  the  defendant  was  rightly  convicted.  It  stands  in  the  place  of 
section  4243  of  the  Code  of  1876,  but  is  materially  different  from  it.  It 
declares,  that  any  person  practicing  medicine  or  surgery,  except  in  one 
of  four  named  categories,  “must  on  conviction  be  fined  not  more  than 
one  hundred  dollars.”  There  is  no  other  statutory  provision  bearing 
expressly  on  this  aspect  of  the  case.  The  enumerated  categories, 
which  the  statute  excluded  from  its  operation,  are:  first,  that  the 
physician  or  surgeon  has  first  obtained  a  license;  or,  second,  that  he 
has  obtained  a  diploma;  or,  third,  that  he  has  obtained  a  certificate  of 
qualification;  or.  fourth,  that  he  is  a  regular  graduate  of  a  medical  col¬ 
lege  of  this  State,  having  had  hia  diploma  legally  recorded. 

It  was  proved  that,  before  defendant  entered  upon  the  practice  of 
medicine  in  Russell  county,  there  was  organized  in  said  county  a  county 
medical  society,  in  affiliation  with  the  Medical  Association  of  Alabama, 
as  provided  by  section  1301  of  the  Code  of  1886,  and  that  said  county 
medical  society  had  kept  up  its  organization.  The  state  proved  a 
prima  facie  case  against  the  defendant,  and  rested.  The  defendant 
then  read  in  evidence  a  diploma  from  a  regular  medical  college  in  the 
state  of  Georgia,  and  proved  that  he  had  had  said  diploma  recorded 
in  the  office  of  the  judge  of  probate  of  Russell  county,  before  he  en¬ 
tered  upon  the  practice  of  medicine.  The  defendant  was  convicted — 
the  court  instructing  the  jury  to  find  him  guilty,  if  they  believed  the 
evidence. 


22 


APPENDIX  TO  THE 


By  an  examination  of  the  Code  of  1886,  beginning  with  section  1296, 
it  will  be  seen  that  under  our  statutes,  there  are  two  organizations,  or 
systems,  under  which  physicians  may  obtain  authority  to  practice 
their  profession.  The  one  system  is  by  license  from  a  medical  board 
established  by  the  court  of  county  commissioners,  for  the  county  in 
which  the  applicant  proposes  to  practice, — §§  1296,  1297.  Under  that 
system,  “A  regular  graduate  of  a  medical  college  in  the  United  States, 
having  a  diploma,”  and  having  that  diploma  properly  recorded,  “is 
entitled  (without  license)  to  practice  medicine,  in  a  county  having 
only  a  medical  board  established  by  the  court  of  county  commissioners.” 
§  1298.  Authority  to  practice  medicine  under  the  foregoing  provisions 
is,  however,  limited  to  counties  “in  which  there  is  no  board  of  medical 
examiners  organized  in  accordance  with  the  constitution  of  the  Medi¬ 
cal  Association  of  the  State  of  Alabama,  and  in  affiliation  with  the  asso¬ 
ciation;  .  .  .  But  the  existence  and  authority  thereof  must 

terminate  whenever  a  board  of  medical  examiners  is  organized  in  the 
county  in  accordance  with  the  constitution  of  the  Medical  Association 
of  the  State,  and  in  affiliation  with  the  association.”  When  such  board 
of  examiners  is  organized  in  any  county,  then  a  license  or  certificate  of 
qualification  from  such  board  is  a  pre-requisite  to  the  right  to  practice 
medicine  in  that  county,  with  certain  exceptions  not  raised  by  this 
record.  Having  a  diploma  from  a  medical  college  in  this  state,  legally 
recorded,  is  not  named  as  an  exception.  Hence,  consulting  only  the 
language  of  the  statute,  it  would  seem  that  even  a  graduate  of  a  medi¬ 
cal  college  in  this  state,  is  not  allowed  to  practice  his  profession  in  a 
county  having  a  medical  society  in  affiliation  with  the  State  Medical 
Association,  without  first  obtaining  a  certificate  of  qualification,  to  be 
recorded  as  the  statute  prescribes. — Code,  §§  1302,  1306.  This  is  the 
second  system  for  obtaining  authority  to  practice  medicine,  and  sup¬ 
plants  the  other  whenever  it  is  in  exercise. 

The  language  of  the  penal  enactment,  §  4078,  as  we  have  shown,  ex¬ 
cludes  from  its  operations  four  specified  categories  :  The  second  of  the 
categories  expressly  stated  is,  “not  having  first  obtained  a  diploma.” 
Brooks  had  first  obtained  a  diploma,  and,  therefore,  if  we  consult  only 
the  penal  section,  unaided  by  other  provisions,  his  case  does  not  fall 
within  it.  We  are  not  permitted  to  say  that  the  word  diploma  first 
mentioned  in  this  section,  and  copied  above,  must  mean  a  diploma 
from  a  medical  college  of  the  State  of  Alabama,  for  the  fourth  excep¬ 
tion  makes  express  provision  for  just  such  case.  If  exception  two  and 
exception  four  cover  the  same  ground,  why  duplicate  the  expressions, 
and  why  require  a  record  to  be  made  in  one  case,  and  not  in  the  other? 
If  it  be  objected  that  the  interpretation  we  propose  leads  to  the  ab¬ 
surdity  of  requiring  an  Alabama  graduate  to  record  his  diploma,  and 
excuses  graduates  of  other  medical  colleges  from  doing  so,  our  answer 
must  be,  that  we  are  dealing  not  with  our  own  language,  but  with  the 
language  of  the  statute  as  it  is  written. 
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It  is  contended  in  favor  of  the  ruling  of  the  Circuit  Court,  that  we 
must  interpret  the  penal  section  in  the  light  of  the  statute  found  in  the 
civil  part  of  the  Code — $  1296  et  neq. — and  hold  that,  under  its  very  gen¬ 
eral  provisions,  an  indictment  will  lie  for  practicing  medicine  without 
conforming  to  what  that  somewhat  comprehensive  statute  has  enjoined 
as  pre-requisite  duties.  And,  carrying  out  this  idea,  it  is  claimed  that 
we  must  so  construe  the  statute  as  to  make  its  provisions  applicable  to 
every  departure  from  statutory  requirements,  whether  the  breach  be 
committed  in  a  failure  to  obtain  authority  from  one  board  of  examiners, 
or  the  other ;  that  practicing  medicine  “without  a  license,"  or  “without 
a  diploma,"  must  refer  to  counties  which  are  without  a  board  of  medi¬ 
cal  examiners,  in  affiliation  with  the  Medical  association  of  the  State, 
while  the  other  two  exceptional  provisions  refer  to  counties  in  which 
there  is  such  board. 

It  would,  as  a  general  proposition,  be  dangerous  to  apply  such  liberal 
rules  to  the  interpretation  of  penal  enactments.  When  the  legislature 
enjoins  several  duties,  some  of  graver,  and  others  of  minor  importance, 
and  then  declares  that  a  breach  of  the  graver  of  those  duties  shall  con¬ 
stitute  an  indictable  misdemeanor,  and  fails  to  make  a  similar  declara¬ 
tion  as  to  the  others,  to  assume  that  they  meant  more  than  they  ex¬ 
pressed  w’ould  be  treading  on  dangerous  ground.  To  undertake  the 
practice  of  medicine  without  a  diploma,  without  a  license,  and  without 
a  certificate  of  qualification,  is  certainly  a  graver  offense  to  society  and 
its  well-being,  than  to  assume  to  practice  by  virtue  of  a  medical  educa¬ 
tion  and  diploma  from  a  college  outside  of  the  State  of  Alabama,  or  to 
omit  to  have  that  diploma  recorded.  We  cannot  know  that  the  legisla¬ 
ture  intended  further  than  they  have  expressed  their  intention. 

There  is  a  stronger  reason  why  we  can  not  adopt  the  interpretation 
contended  for.  Under  the  provisions  of  the  civil  part  of  the  statute, 
only  certain  expressed  classes  of  persons  can,  without  examination,  ob¬ 
tain  certificates  of  qualifications,  from  examiners  acting  in  affiliation 
with  the  State  Medical  Association;  and  such  certificate — not  the  diplo¬ 
ma— must  be  recorded.— Code,  $$  1305-6.  There  is  no  provision  author¬ 
izing  graduates  of  an  Alabama  Medical  College  to  practice  medicine 
without  a  certificate  of  qualification,  or  wrhich  entitles  them  to  such 
certificate  on  the  mere  production  of  a  diploma.  Yet  it  is  clearly  not 
an  indictable  offense  for  “a  regular  graduate  of  a  medical  college  of  this 
state,  having  had  his  diploma  legally  recorded,"  to  engage  in  such 
practice.  This  demonstrates  that  the  penal  section,  4078,  is  not  co-ex 
tensive  with  what  are  called  the  civil  provisions. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  inasmuch  as  the 
defendant  can  not,  under  the  facts  of  this  case,  be  convicted,  the  cause 
will  not  be  remanded.  Let  the  defendant  be  discharged. 
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It  will  be  seen  that  in  this  decision  all  the  points  raised 
against  the  constitutionality  of  the  medical  law  as  it  stands  in 
the  civil  code  were  overruled;  and  to  this  extent  the  decision  is 
a  great  gain  to  us.  In  one  word,  the  constitutionality  of  the 
law  is  fully  established.  The  only  trouble  there  is  attaches  to 
the  penal  section  in  the  criminal  part  of  the  code,  which,  ac¬ 
cording  to  this  decision,  provides  no  penalty  for  violation  of 
the  law.  Dr.  Brooks  is  an  illegal  practitioner,  but  he  cannot 
be  criminally  punished;  but  as  we  have  seen  this  defect  has 
been  removed  by  subsequent  action  of  the  General  Assembly. 


